

QUESTIONNAIRE

1. Is it possible to hold judges or prosecutors liable in relation to:

a. Acts perpetrated during their term of office?  
b. Acts perpetrated prior to or after their term of office?

	     The issue of the liability of judges and prosecutors for acts committed during their term of office as well as for acts perpetrated before or after their term of office is a domain of system provisions if the acts have features of a disciplinary misconduct and the provisions of the penal code or other statutes of a similar character if, under these provisions, such acts constitute offences.
   The question of whether or not it is possible to hold judges or prosecutors liable should be answered affirmatively.   

  Under art. 107 § 1 of the Act on common courts organization of July 27th 2001 (consolidated text Journal of Laws Dz. U. of 2013, item 427), judges shall be liable to disciplinary action for professional misconducts, including for an obvious and flagrant violation of the provisions of law or the dignity of the office (disciplinary misconducts). Judges are also liable to disciplinary action for their conduct before they assumed their office if such conduct resulted in the violation of an obligation related to the public office the judges held at that time or was unworthy of the office of a judge.




2. If it is possible to hold the above-mentioned persons liable:
a. Is there a special procedure in this regard?

b. Can you describe it briefly?
	    For disciplinary misconducts judges are liable to action before a disciplinary court, i.e. an appeal court having jurisdiction over the place in which a given judge performs his or her duties in the first instance and the Supreme Court in the second instance. The person authorized to act as a prosecutor before a disciplinary court in matters relating to appeal court judges as well the presidents and vice-presidents of circuit courts is a disciplinary proceedings representative and in matters relating to other judges - a deputy discipline proceedings representative. 
     It should be stressed that unlike in the case of criminal responsibility, the Polish disciplinary law does not provide for a clear list of disciplinary misconducts. Judges are liable to disciplinary action for acts against the interests of a given office or the dignity of the practiced profession. Disciplinary proceedings representatives take disciplinary actions at the request of the Minister of Justice, president of an appeal or circuit court, board of an appeal or circuit court, National Council of the Judiciary as well as on their own initiative following a preliminary determination of circumstances necessary to find if a given act has features of a misconduct. Should it be found as a result of the above-mentioned actions that there are grounds for instigating disciplinary proceedings, a disciplinary proceedings representative initiates disciplinary action and presents a given judge with charges in writing.

     If a disciplinary proceedings representative finds that there are no grounds for instigating disciplinary proceedings at the request of a relevant authority, the representative issues a decision refusing to institute such proceedings. Both the authority that filed a petition for instigating disciplinary proceedings and the relevant board are entitled to appeal against the decision to a disciplinary court.

    Following the filing of charges against the accused and after the accused has provided explanations, if the accused wishes to exercise his right, and after any further evidence have been taken, the disciplinary proceedings representative files a petition to a relevant disciplinary court for hearing a given disciplinary action.

     The accused, the disciplinary proceedings representative as well as the National Council of the Judiciary and the Minister of Justice have the right to appeal against judgments of the disciplinary court entered in the first instance as well as decisions and orders that discontinue proceedings. A cassation may not be taken against a decision of a disciplinary court of the second instance.

Should the misconduct of a judge subject to disciplinary proceedings have features of an offence, a disciplinary court hears the case on its own motion to decide if the judge should be held criminally responsible and issues a resolution in this regard. The principles for holding a judge responsible for the committed offences are subject to another procedure that is a consequence of the immunity granted to judges under the constitution of the Republic of Poland. The immunity has a formal character and prevents a judge from being held criminally responsible, detained or arrested without the prior consent of a disciplinary court, except for cases when the judge was apprehended in the commission of an offence and when his detention is necessary for securing the proper course of proceedings (art. 181 of the Constitution of the Republic of Poland).

     As has been mentioned above, a disciplinary court issues a resolution stating that a given judge may be held criminally responsible (lifting the immunity of the judge) if there are sufficient grounds for suspecting that the judge committed an offence. The resolution includes a decision regarding the consent for holding a judge criminally responsible, including the grounds for such a decision.

    The filing of a petition for holding a judge criminally responsible is a competence of a prosecutor, as defined in provisions on criminal procedure, and should the petition not be filed by a prosecutor, the petition should be filed and signed by an advocate or a legal advisor acting as an attorney. 

     Pursuant to art. 17 § 2 of the Code of Criminal Procedure, until a disciplinary court has consented to holding a judge criminally responsible has been obtained, the agencies conducting the proceedings shall perform only actions that are not amenable to delay, in order to secure traces or material evidence, as well as actions aimed at clarifying whether the motion is to be filed or the consent is to be obtained.

     The procedures described above are provided for in art. 80, 107, 110, 112, 114, 119, 121, 122 of the Act on common courts organization of July 27th 2001 as well as the provisions listed in this document.        


